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opimion of the court will be filed ™ With
these words from Chief Justice rn.r.i

drews, while George Davis appeared for

Justice Frear
court jeft the room, the opinion having

afwer It Bad been shown (o & few at-

Gear were in walting. They spent the

and commenting on the opinlons of the

and stated that he would issue the writ
o' cloek In the evening to hear the mat-
t=r M the altorneys 0 denired. The
milorneys found it impossible to prepare

1iem was postponed until this morming.

“ne
Frear, and Justice Galbraith writen &

+=msn and also has & lengthy opinion

L the opinion of the majority:

dtetion only and nol questions of mere

UPREME COURT DECIDES
AGAINST WALTER G, SMITH

Frear and Galbraith Uphold Action
of the Circuit Court In
Contempt  Case.

Perry, In a Strong Opinion, Dissents From the
Court’s Opinion and Holds That Construct-
ive Contempt Cannot Be Punished.

———.

FTER more than two months of deliberation a majority of the

Bupreme Court yesterday affirmed the decision of the Circuit

Court, adjodging Walter G. Smith, Editor of the Advertiser,

guilty of contempt, and remanding him to the custody of the High
*herifffto serve a term of thirty days imprisonment.

As there sppears to be a Federal question involved Mr. Smith's

attorneys will present their application for a writ of babeas corpus to

the UnitedjState {District Court this morning and push the matter to

the last step before abandoning it.
“im the case of ex parte Walter O,

“mith, the court remands the prisoner

tn the custody of the High® Sheriff. the

the Bupreme Court, Justice Perry dis-

wrating, yesterday affirmed the decision
wf the Clrcult Court, finding Mr. Smith

suitty of contemnpt and sentencing him

te prisos for thirty days.
Theara were bhut few people in the

coart room yesierday aftersoon at 3!

weleek, when the three Justices filed|
wiowly Into the room, and took their)

plases on the bench. Mr. #mith -ul

present In person, and was represented
by Bmith & Lewis and Leorrin An-

the Cireult Judges, who remalned out-
wide ta the clerk's office as the decision
was announced. There were besides
ihree or four attorneys im the court
rosmm when the judgment was given.
Following the order made by Chilef
the members of the

feen given to Clerk George Lucas D~
vis got possession of the original and

tormeys, he bhurried into the clerk’s
offiee, where Judges Humphreys and

next hour in poring over Its pages

three Judges. Mr, Smith was at once
plaged in the custody of Sheriff Chil-
lingworth.

ESTEE WOULD ISSUE WRIT.

is the meantime attempt was made
(o secure & new writ from Judge Estee,
u‘mumumﬂmmf
this was given up until morning. Judge
mmmwm
wait until 8 o'clock to sign the papers.

.+ habeas corpus and bold court at §

ime mecessary papers and further ac-

THE DECISION.
The decision of the Supreme Court
remanding the prisoner to the custody

of Whe High Sherif is & voluminous
It is written by Chief Justice

The followink is the syliabus gov-

us to test the valld-
for contempt the
questions of juris-

~tms habeas corp

Aare

sregularity of error
' «Al reasonable Intendments
rsade In favor of the jurisdiction of wa-

periar court of record when their jodg-
ents are attacked collaterally.
YR ether an answer under oath by

~Whether all three Judges of the|
lrwt M‘ may act 'u'lh" an &
or not s immaterial if, when
term substantially con-

:!ur. the procesdings and finally pro-
nounces Jodgment as

~on-

the court, the

deemed to act In an advisory capacity
only.”™

The opinions are as follows:
OFINTON OF THE COURT, BY
FREAR. C. J.

The facts and much of the law are
set forth in Mr. Justice Perry's Wis-

senting opinion. The case s one of
great diMiculty
There is no doubt that the publica-

tion in question would be held & con-

temPpl: At common law—whether It
should be regarded as relating to o
pending case or (o a terminated case,

or o the Judge generally without ref-
Mrefice W Any particular oase o
whether i1 was in the presence of the
vourt wr not There = also no doubt
that It shoeuld be held a contempd un-
der our statutes, If the Jdecision In the
Bush case, & Haw, 221, shoull be fol-
lwed;: for, accoording te that decision.
the Legislature in providing, by the
act of 188 (F. L. Sec. 233, I1hal von-
structive altempts show'd no longer be
punishable as soch, repgarded ns
structive atiempis only those that were
not eaumerated in the previous statule

o=

(P. L. Bec. 250) and did not mean to
Inclode all those thatl are generally r...i
garded as constructive conlempta, and
the publication In guestion clearly |
comes within at least one of the classes |
enumerated in the previous statule

If, therefore, thin should be regarded
as a case of constructive contempt un-'
der the general law, the maln guestion
for conalderation would be whether the
decision In the Bush case should be
followed or reversed., Assuming that
the decislon was sound when It was
rendered. there might still be a gues-
tlon whether the publication, if it could |
be considered as relating only to the|
terminated case or to the Judge gen-
erally, and not to the pending case,
could be regarded as a contempt pun-
ishable summarily, now that we have
come under the provisions of the Fed-
eral Constitution relating (¢ freedom
of speech and of the press, which, al-
though not differing materially from
the corresponding constitutional pro-|
visions in force here when the Bush!
case was decided, might perhaps be|
construoed differently to some extenl
See State v. Clircuit Court, 9 Wis, 1

But must we regard this as a case of
constructive contempt under the gen-
ernl law?T It may have been such In
fact. We may have found it such if)
we had passed upon the question in the)
first Instance, or we might find it sach
if the case were here on appeal, or
perhaps even on writ of error But!
must we regard It as such Iin these
habeas corpus procesdings?™ The Cir-
culg Court Is a court of general and
superior jurisdiction. Contempl cases
are pot appealable or subject to re-
view by writ of error under our stat-|
ulen Habeas corpus s a collateral’
proceeding. In a collateral proceeding |
mere lrregularities and errors cannot
b+ inquired Into as on appeal or er-
ror: only questions of jurisdiction can
b+ Inguired Into, and every presump-
tlon Is Indulged in support of the jJuris-
dictlon of a superior court. On appeal)
v ereor, Judgments of superior courts, |
at least If the jurisdiction Is Hmiled. |
may be set aside, If jurisdiction does
not appear on the face of the record.
but on habeas corpus they may be sel
aside only when jJjurisdiction afirma-|
tively appears to be wanting. ‘

in Cuoddy, Petitioper, 131 U. 8 :.U)'
e petitioner sought release on habeas |
judgment of contempt
the contempt wan
but It 4id

wwpus from a
The ace constituting
set forth In the judgment.

not appear whether the act was rnm-l;-

mitted In the presence of the court or,
smd s6 whether It was covered by
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in the'
wan

mnt
Mte oFr ot d

commiited

cogrt

" as LN

e mot

whills the

4 L

ding or

- - el that the rase

1

HONOLULU, HAWAII TERRITORY, FRIDAY,

JUNE &,

A NEW

Bl

- il

i

il i i il

R i S N S —

cofmumniited o a room near the
room and while the court was In
the presence” of the

uwn nct
court

sewmion was in

court It appeared that the act consist-
ot of an attempl te InMuence one who
bad been impancliled as a Juror for the
termn but before he was calied for the
particular case Apparent’ly it was in

fact (as appeared by the record of the

hower court, in re Cuaddy, 0 Fed R
g2 butl not by the record In the Su-
preme Court) ecommitled a goarter of
e mile frvem the court hous« and when
the court was not in session, The court
snld In robxiance that neither the fue-

titlon for the writ nor the part of the
recotd of the lower court thatl was pro-
duesd showed the particular locality
where the act was committed, and [hat
upon a collateral attuck by habeas cor-

pus every Intendment was made in
support of the jurisdiction of superior
ourts, and remanded the petitioner to
custody

"he present case s before us In a
very unsatisfactory state. ® The mitti-
mus seems to refer to two convictions,
poth, however., apparently Intended to
cover the sanw or nearly the same |
ground, the one referring for the facts
te the aMidavit on which the citation
was issued, the other purporting to set
forth the facts and, among other
thing=, stating that the pubiished mat-
ter was false, maliclous. ete.. and had
special reference (o the case on trial
and to the Judge presiding therein, and
was circulated and published iIn the
court room during the trial of the case,
that it was calculated to and did preju-
dice the minds of the jury and pre-
vent a falr and Impartial trial and was
calculnted to and did obstruct the court
in the administration of justics, and
in its duties in the trinl of the case
then pending and undetermined. What
purporis to be a transcript of the
stenographer's notes of the proceed-
ings shows only one convietion, which
refers to the afMidavit for the facts. It
contains also an oral opinion delivered
by another Judg+ who was with the
trial Judge on the bench: also the tes-
timony of ecertaln witnesses, which
shows that the jurors in the pending
case saw the alieged contesnptucus pub-

lication In the hall and room adjoln-
ing the court room, If not In the court
room jtself, but doea not show what
the petitioner had to do with Its cir-
culation In or near the court room as
distinguished from the ity at large,

nor does it show whether the court was
n at the tims w th

in s»a= s N*ther Lhe

presiding Judge himsaf saw the ~aper
circulated in the court roomnm furing
the trial doesa notl appear except } t

reciial In the mittimus, The tran. ~ript
joes not Indicate that !t cosia‘ns all
the evidence, though there s nothing
to show that It does not. nor is ths

vsual stenographer's cortifies! Atiach-
ed to I though It I» signed by the
stenagrapher, nor was i made il.' part
f the record In this conrt, nor does It
irport toa have been flled or to be o
part of the record In any courd. Wi
worid be Jusiified. however, in over-
King thes r su vle T v ]
ot th rides i ta n it f = i
thag the i(ransoript was complete and
A 1 { ¢! re T M dnvit
srts Tor'h In sahbs *™oat he -
- 1 1 - 1 for -
' n the mat " e 1

190a.
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thereby (o throw disrespect upon the ghle under our statutes, and this case

the former fc-
manner, and

Judge and to present
tion In a ludicrous

to prejudice the case in the minds of
the public and jury tryving the cause,
and that by reason of sald published

l

matier and Intending to publish an-
Imadversions on the evidence or pro-
ceeding= Iin a pending trial tending to
prejudice the public respecting  the

same and to prevent and obstruct the
administration, and by knowingly pub-
lishing an unfalr report of the pro-
ceedings of the court and maliclous in-
vectives agalinst the court and jury
tending to bring the administration of
justice Into contempt, #te., did com-
mit a contempt of court. No allegation
was made In the petition, nor was any
offer made in this court to show Jjust
where or under what circumstances the
publication and circulation took place,
nor was any attempt made to show
these things in the lower court by the
lestimony of the witnesses for the pe-
titloner or on cross examination of wit-

| nesses  against him or In any
manner than by the petitioner's an-
swer, under oath, denyving knowledge

1
4

of the pendency of the second case and!

alleging that the publication related to
the first case only

The contention that the petitioner
thereby purged himself of the contempt

cannot avall in this collateral procesd-

ing, considering that the Jlower rcourt
fourd against him and considerins all
the clrcumstances under which that

finding was muade, assuming thai 12 our
opinion the finding was erroneous. We
st in these proceedings regard the
ruolication as relating to ‘the pending
cCase,

Thus, it is not clear whether the court
found that the publication or cireunla-

tion took place in the court room or
not, and it would seem to be Immarte-
rial whether it was In the court room!

or In the adjoining hall or room, If the beas

other necessary conditions
ent. It i= not clear whethes the
was In session or not. Perhaps
also would be Immaterial, If it was
during a recess merely or temporary
adjournment from one day 1o the next,
and If the other essentinl features were
present. It Is not clear whether the
petitioner had anything to do with the
publication or c¢lrculation in or near
Ve

Were pres-
court

that

the court room ar not. This Is Ty
erinl, unless the petitlioner should
regarded am responsible fin law for
the publlcation and eirculation there
A nofural and probahle consequence
the publication and eirculation of a

h general circulation in
ity where the trial was pending.
should be thus held re-
nice question, the aMrm-
held by very respectable
and no argument or n

ayvine }
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»lpey helnge
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presented on behalf of

in suppaort of the negn-
YWhether the decleion in the i;h“.".
e W h, If followed, requires us to

- ' . . Yo
1 1 I r t custody, Iin
r \ that can praperly be taken of
1 onn tke evidence, should be re-
ard Ja to say the least, a nlee

h n Argument }
1 v 1} !t of the el
ner, ait h that de n is mosat
. ' a 3 mtra

- t T ther juris-
] ' ere appeal-

were before us on appeal, or, if the
gtatute reguired the court in adjudging
a contempt to explicitly set forth all
intermediate necessary findings upon
which the final judgment is based, the
result might perhaps be different. But
in the absence of such findings or of an
afMrmative showing of want of jurisdic-
tion ¢ither by the record or by matter
outside of the record, the judgment
cannog be set aside in a collateral pro-
cerding.

The fact that all three Judges of the
Clirengit Court sat at the hearing of the
contempt case does not make the pro-

ceedings void, Whether they might
properly all sit as a court, It is un-
necessary to say. For, although dur-
ing the earlier stages of the hearing

they s«em to have regarded themselves
together as constituting the court. yet
the part that the Judges othsr than
the presiding Judge took was unimport-
ant and was joined in by the presiding
Judge, and before the end of the case

-.tlu-rl the view was apparently taken that the

two former were there in an advisory
capacity only, and the presiding Judge
alone finally pronounced judgment in
form as if he constituted the
court,

The case as a whole
fertile themes for comment,
unnecessary to discuss them.

The petitioner is remanded to
custody of the High Sheriff.

Smith & Lewis and Andrews,
& Andrade, for the petitioner

George A, Davis, contra

DISSENTING OPINION OF
PERRY. J.

aloie

presents many
bur It is

the

The petitioner was sentenced to im-
prisenmeng for the term of thirty days
an alleged contempt of the Circuit

for

Court of the First Circuit and then
Lhrought this petitlon for a writ of ha-
corpus to determine the legallty

of such sentence and commitment.
Many questions are presented.
One MeCarthy was tried in the
cuit Court upon a charge of mayhem,
The jury returned a verdict of gullty.
Thereafter, upon motion of counsel, tne
discharged the defendant on the
ground that there s no such orime
known to our law as mayhem. This
was on March 5, 1902 March 11,
MceiCarthy was arralgned before the
same court on a charge
battery based on the same acts, and
the irial was begun. In its lssue of the
day following, and while

ir-

court

un

! 5tii! pending and the case undetermin-

ed, The Paclfic Commercial Advertiser,
a newspaper printed and published in
city, of which newspaper the pres-
ent petitioner was then the editor, con-

certaln cartoon and certain
printed w eald to be of and
cerning the Hon. George ). Gear, who

talw

talned a

ras cOn-

wns the Judge presiding at the two
trials referred to One of the attor-
nevse for the defendant on the day dast
named presented to the court a motlon
wr aMdavit praying that the editor of|
The Advertizer be cited to appear and
v cause why he should not be sam-
yrily punighed for contampt of court
argineg In the aMdavit that the ed-
tor “'did make and publish for cirecu-
n an insgliting, contemptuous, con-

(Continued on Page 4.)

of assauilt and |

the trial was| ... county
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Home Rulers Give
Up the Fourth
District.

COUNTY BILL THE
‘PET MEASURE

At Meeting Held Last Night
Plans for Campaign are
Disclosed,

IX months before the election the

sages of the Home Rule party ad-

mit that they are beaten in the
Fourth district, and that if they do not
carry the Island of Oahu they are with-
out hope. 'These conclusions were voie-
ed last night at a conference held im
Foster Hall by some of the leaders,
among them John BEmmeluth and
Princé Cupid.

County government is to be the sie-
gan of their campaign and (heir ef-
forts are to be centered upon geétting
a sufficient representation in the Menm-
ate to override a Governor's velo eof
their pet measure,

Part of the plan by which the Home
Rulers will endeavor to corral votes
was disclosed last night. The man-
agers of the party, so the suggestion
was given, are to go to leading men
and say to them: “If we gel this
measure (county bill) through, we will
put you up for Treasurer, you for
Clerk. vou for Surveyor,”. and sc on,
and the belief exists amongst the lead-
ers that these men, afier recelving such
]\rnml.so-'i. will work for the electiom of
Home Rule Legislators.

The !l-.-rm\ Rulers feel that J. O. €ar-
ter i a man that they want in the
Renate, because of his familiarity with
finances, public affairs, and his well
known spirit of fairness. He was talk-
ed of last night as a possible candi-
date. Sol Meheula, the Becretary of
the House in the last Legisiature, was
also suggested as a candidate for the
lower house in the Fourth distriet.
Mahoe of Walalua, the Home Rule rep-
resentative who introduced the “lady-
dog"” and other bills In the Leglslature,
is not deemed a desirable man for the

House next session.
“We are beaten Iin the Fourth Dis-

trict,” said Emmeluth. *“This is the
time we cannot take any chances,
Every man must get to work for the

party. We can afford to lose the Fourth
District =0 far as the Representatives
are eoncerned, as.we can make It up

|
Peters oputside. 'We must, however, control the

We will earry the Fifth Dis-
trict straight. If we can manage te
effect a coalition of the Democrails
and Home Rulers on this jsland we ean
carry the island. If we have a two-
thirds majority in both Houses we are
If we don't carry Oahu the
Home Rulers are up a stump.”

As to any county bill, Emmeluth de-
clared that if the Home Rulers bad
nine votes in the Senate and the Gov-
ernor vetoed the bill, there was a Re-
publican Senator whom he knew would
=tand by and voteé with the Home Rul-
ers, which would enable them to carry
the hill over the Governor's veto, He
i mentioned the name of Senator Crabbe.

The name of Sam Dwight, of Allen &
! Pobinson, was mentioned as a poasible
candidate for the House to run in the
Ith, his chisf merits belng that he
| was a hard worker and would stand by
bitl
Home Rule leaders are of the
that the Democrats are ahead
of the Republicans In numbers con the
Island of Maui, and that If a fusion
were effecled with them, some changes
would take place on that is'ard In fa-
vor of the Home Rulers.

R

Guy Owens left his horse and buggy
in front of Harmony Hall, while at-
tending a meeting, last night, and some

Senate.

sale.

The
| opinion

one drove away with the rilg. T'p to a
late hour it had not been found
‘4
Ernest hrum, who has been lr¥ing
seriously fll for the pasi week, was
very low last night
-9
John Hassinger was neportad In & loaw
condition last night
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